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 	JUDGMENT
LORD JUSTICE SIMON BROWN:   The applicant is the owner of a group of hotels in Liverpool.  He seeks leave to move for judicial review against the Liverpool City Council. The matter which he seeks to pursue by way of this challenge is the non-payment by the city council of substantial sums by way of housing benefit for which the applicant claims entitlement, having accommodated numbers of people on income support in his hotels during the period 1993 to 1995.  

He issued a county court proceeding in respect of the same sums back in 1995.  Initially he obtained judgment by default, but that was set aside on terms by Judge Trigger on 5th April 1995.  Those proceedings were in 1996 transferred to the High Court and on 28th April 1997 dismissed by Mr Justice Mantell on the footing that they were in the wrong court.  The judge held that if the applicant had any remedy, it lay only by way of judicial review.  In the result it was not until 20th May 1997 that this challenge was mounted.  

It came initially as a table application before Sedley J.  He adjourned it to give the city council an opportunity to respond in writing.  This they did by letter of 22nd August 1997, which enclosed amongst other things an affidavit which had been sworn in the earlier proceedings by Mr Christopher Finnigan, a welfare benefits officer.  That exhibited a good deal of correspondence from the 1994/1995 period, and it is plain that during that time the applicant had been singularly uncooperative with regard to progressing his claims.  As Mr Finnigan's affidavit and the correspondence itself makes clear, he had been asked to give access to his properties and he had refused.  He had been asked also to maintain a register of residents and produce signatures as proof of occupancy, and that too he had failed to do.  The council clearly had very considerable doubts about a number of the claims.  There were suggestions of over-payment and the like and, certainly in so far as the council were being asked to exercise their discretion under regulation 94 of the Housing Benefit General Regulations 1987, they were strongly disinclined to do so and, on the face of it, for ample reason.  Having regard to those documents, Sedley J refused leave in these terms:
 
		"The City Council's letter of 22nd August 1997 and its enclosures show that your application was properly dealt with in the light of the known facts about your tenants.  You could have sought a review but did not do so."
 
The applicant renewed his application, which came for oral hearing before Tucker J on 2nd December 1997 when it was refused on three independent grounds; first the merits, second the applicant's failure to pursue the remedy of the review procedure provided for by the regulations themselves and, thirdly, the long delay in instituting the challenge.
 
As to the merits, the judge pointed out that whereas regulation 93 was couched in mandatory terms, requiring the payment of the rent allowance to be made direct to the landlord where the person concerned is in arrears for eight weeks or more as to his rent, regulation 94 is in discretionary terms and provides only that the rent allowance may be paid to the landlord when the person concerned has requested or consented to that.  The judge observed that the applicant's claims for payment had been advanced exclusively under regulation 94 and not 93.  Having regard to the matters contained in the city council's affidavit and letters, the judge concluded that they were entitled to exercise their discretion against making direct payments.  He said, as Sedley J had already said, that the applicant was at fault in not having pursued the alternative remedy of seeking a review under the regulations, and he also regarded the delay as inexcusably long.  

The applicant then renewed his application to this court and on 24th April 1998 it came before myself and two other members of this Court.  Unfortunately on that occasion we had not been provided with the obviously important documents which Tucker J had referred to in his judgment, namely the letter and affidavit from the respondent council, and so we adjourned in order that the applicant could go to the Citizens Advice Bureau and be assisted in the further prosecution of this application, and so that the civil appeals office could (as on my instructions they did) write to the city council to ensure that the material which had been put before Tucker J was also available to this Court.
 
Today, for what seems to me wholly insufficient reason, this applicant still had not seen the material obtained from Liverpool or, indeed, the additional bundle which the Citizens Advice Bureau itself appear to have placed before the court.  In the course of the discussion, Mr Arboine told us, amongst other things, that he had, contrary to all the indications in the documents before us and, indeed, contrary to what Sedley J and Tucker J had expressly been led to believe, invoked his review rights and indeed he has now provided us with a document dated 23rd January 1997 which is the decision of the housing benefit review board.
 
The difficulties in the applicant's path need little emphasis.  On the other hand, contrary to the supposition of the judge below, it does appear that in part this applicant may have been advancing his claim not merely under the discretionary power provided by regulation 94 but on the basis that in certain instances, at least, rental arrears exceeded eight weeks so he was entitled to mandatory payment direct under regulation 93.  In so far as that case was being advanced, it is not one that has yet been properly responded to by the city council.  

As to the alternative remedy open to him of review, he now appears able to establish he did seek review and, although it is surprising and regrettable that he did not address that matter by way of affidavit evidence before the hearing, he has, as I have indicated, now put a document before the court which seems to indicate that he is right on that point.  As to delay, he initially brought proceedings by way of civil claim and the delay is in large part therefore the result of having invoked the wrong jurisdiction to pursue his claim.  

In these circumstances although, as I repeat, the applicant ought not to take much comfort from this course, I think it right to adjourn the case yet again so that the respondent council may be represented before the court to address the outstanding problems as I have sought to identify them in this short judgment.  The matter will therefore be adjourned.  

The authority must be served with the proceedings and a fresh date must be obtained at which they should be represented.  They should address not least the claim which the applicant seeks to assert under regulation 93, and they should also deal with the question of the review board's decision.  One cannot but note that in their letter of 22nd August 1997, some seven months after that decision, they were asserting that one ground for refusing leave was the applicant's failure to make use of the statutory review procedure.
 
I would accordingly adjourn this application on those terms.  

LORD JUSTICE MUMMERY:  I agree. 

SIR CHRISTOPHER SLADE:  I also agree.  I would merely observe that on the next hearing of this matter Mr Arboine, who is obviously an intelligent man, would be well advised to prepare his submissions for the hearing and the documents upon which he relies with far greater care and particularity than he has done today.
 
	ORDER:  The case was adjourned.
                                          

